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GLOBALIZATION, INTERNATIONAL 
INSTITUTIONS, AND THE EROSION OF 
NATIONAL SOVEREIGNTY AND 
DEMOCRACY 


Phillip R. Trimble* 


FAIRNESS IN INTERNATIONAL LAW AND INSTITUTIONS. By Thomas 
M. Franck. Oxford: Clarendon Press. 1995. Pp. xxxvi, 500. $55. 


In the debate over whether to join the new World ‘Trade 
Organization (WTO), Pat Buchanan had a point when he argued 
that U.S. adherence amounted to a significant loss of sovereignty. 
The new organization, with its rules and compulsory adjudication,! 
will surely constrain in significant ways the ability of the United 
States — including that of Congress, administrative agencies, and 
the executive branch of the federal government, as well as that of 
the corresponding entities in the states — to make decisions with- 
out reference to foreign interests that hitherto could more readily 
have been ignored. Although it is true that Congress may constitu- 
tionally pass legislation in derogation of WTO obligations, just as 
other parts of the federal government may violate WTO obligations 
without effective challenge under U.S. domestic law, as a practical 
matter the WIO’s preference for international standards and the 
certainty of sanctions for violations will inevitably induce govern- 
mental decisionmakers to prefer compliance with international 
standards.* The resulting practical devolution of decisionmaking 


* Professor of Law, UCLA School of Law. B.A. 1958, Ohio University; M.A. 1959, 
Fletcher School of Law and Diplomacy; LL.B. 1963, Harvard. —- Ed. The author wishes to 
acknowledge with gratitude the support of Valeria Vasilevski in preparing this essay. 

1. Prior to the creation of the WTO, a state could bring a complaint against another party 
for violating the norms of the General Agreement on Tariffs and Trade (GATT), through a 
kind of arbitral process, but the decision was not legally binding unless all parties agreed. 
The result was that the losing party could effectively block the legal effectiveness of the deci- 
sion. The new WTO reverses this procedure, so that now a decision by a dispute settlement 
panel automatically becomes legally binding unless all parties, including the winning party, 
decide otherwise. See generally Judith Hippler Bello, The WTO Dispute Settlement Under- 
standing: Less Is More, 90 Am. J. INTL. L. 416 (1996); Steven P. Croley & John H. Jackson, 
WTO Dispute Procedures, Standard of Review, and Deference to National Governments, 90 
Ao. J. INTL. L. 193 (1996). The new system thus more closely resembles a domestic judicial 
system in which an aggrieved party can obtain a legally binding decision against a defendant 
who violates legal norms. 

2. Under established constitutional law, U.S. courts give precedence to an act of 
Congress over an inconsistent international agreement if the act is subsequent in time. See 
Louris HENKIN, FOREIGN AFFAIRS AND THE UNITED STATES CONSTITUTION 209-11 (2d ed. 
1996). Similarly, the courts have permitted the President to violate customary international 


1944 
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authority to international institutions is the essence of the loss of 
national sovereignty. Most importantly, it is a process that will con- 
tinue as the forces of globalism accelerate in the next century. 

Of course, as Professor Thomas Franck? points out in the open- 
ing line of his grand new book, “[{s]overeignty has historically been 
a factor greatly overrated in international relations” (p. 3). All of 
international law represents a loss of sovereignty to one degree or 
another. For example, the ancient and uncontroversial law of diplo- 
matic immunity means that the police cannot arrest a diplomat for a 
common crime. There are countless other examples, extending 
over centuries, of government actions being constrained by 
international law; they range from law enforcement on the high 
seas to the domestic treatment of aliens and their property. Even in 
the absence of pressure from compulsory adjudication or clear 
rules, the United States has often been sensitive to foreign interests 
when making its decisions, especially if those interests have influen- 
tial domestic constituencies. 

Now, however, the situation is different in several significant 
respects. First, the new WTO has virtually extreme authority to 
issue legally binding decisions. Second, the creation of the new sys- 
tem seems to have stimulated litigation, so the sheer number of 
decisions affecting the United States could be extremely high. 
Third, the WTO system is comprehensive, extending its reach well 
beyond the scope of traditional trade law. It now covers services, 
intellectual property, and “nontariff barriers” that could include 
health, safety, labor, and environmental regulations. Technical 
rules, such as those dealing with product safety or pesticide levels, 
will be vulnerable to challenge in the WTO unless they meet 
international standards, thereby inducing domestic policymakers to 
defer to international institutions. All of these developments com- 
bine to change the U.S. government decisionmaking environment 
by forcing decisionmakers to consider the specific international 
consequences — including possible retaliation — and longer-term 
international implications of their decisions. The prospect of sanc- 


law, see United States v. Alvarez-Machain, 504 U.S. 655 (1992), and the Executive Branch 
has successfully claimed authority to violate international agreements as well, although the 
Supreme Court has not ruled on the issue, see HENKIN, supra, at 211-14. Of course, the 
President must have an independent basis in domestic law to act, such as an Act of Congress 
or the President’s implied foreign affairs power under the Constitution itself. In addition, the 
WTO agreements and decisions of its dispute settlement panels are “non-self-executing,” 
which means that the courts will not permit them to be used as a basis for a cause of action or 
defense in a judicial proceeding in any case. Despite these barriers to formal legal force of 
WTO obligations, as a practical matter members of Congress and federal officials normally 
prefer to avoid violating international law, if for no other reason than to avoid the retaliation, 
especially retaliation aimed at powerful domestic constituencies, or the negative publicity 
that could result. The pressure to comply with WTO norms will be enhanced by the auto- 
matic nature of the sanctioning process. 


3. Murry and Ida Becker Professor of Law, New York University School of Law. 
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tions will certainly reinforce the likelihood that a decisionmaker 
will take international law and standards into account. Finally, 
never before have international events so routinely had 
conspicuous impacts on local communities throughout the United 
States. Accordingly there is a new sense of vulnerability through- 
out the country. 

The trend toward more international interdependence, of which 
the WTO is the most visible manifestation, has been accompanied 
by comparable changes in international law and the importance of 
international institutions. In the past, international law concerned 
itself mostly with states and official intergovernmental relations. 
Now it increasingly concerns itself with private personae, including 
multinational corporations, as well as governments, and it deals 
with subjects that traditionally were treated as purely domestic 
matters. International institutions have similarly proliferated and 
have taken on tasks that increasingly intrude into hitherto domestic 
affairs. They now exercise some degree of sovereign power. 
Professor Franck points out a dramatic example: “[T]he 
[International Monetary Fund (IMF)] was exercising ‘sovereign’ 
powers in the narrow but very important field of its jurisdiction” (p. 
4) when it allocated assets and obligations of the new states created 
by the dissolution of Yugoslavia — which the IMF declared “has 
ceased to exist.’4 

The practical effects of international law have also changed. In 
the past, international law tended more to confirm the power of 
States rather than to restrain them, and international institutions 
were their instruments rather than their regulators. The United 
States in particular has more often been the beneficiary of 
international law — and the de facto czar of international institu- 
tions — rather than the target of restrictions or the recipient of 
orders. U.S. predominance has been undercut by the rise in eco- 
nomic power of Europe and Asia, by accelerating international 
interdependence, and by the end of the Cold War. Consequently, 
the new conditions loosely associated under the platitudinous rubric 
of “globalism” pose new and quite visible challenges to national 
sovereignty. As Franck observes, “[nJever . . . have notions of sov- 
ereignty demanded as much .. . rethinking as now” (p. 3). 

As globalization accelerates, international law and institutions 
will inevitably be implicated. Currently, both are strongly oriented 
toward preserving the status quo. If they remain static, then mar- 
ket-driven “private” forces may come overwhelmingly to dominate 
the lives of the world’s people. Decisions by corporate executives, 
bankers, currency traders, and information moguls increasingly 
could come to displace decisions by governments on such matters as 


4. P.3 (internal quotation marks omitted) (quoting IMF press release (Dec. 15, 1992)). 
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mortgage interest rates, the types of jobs available, the content of 
education, and attitudes toward family and religion. Democracy, or 
peoples’ control of the conditions of their governance — a matter 
especially dear to Professor Franck — could even be compromised 
or sacrificed. Perfectly responsive, democratic governments could 
find themselves unable to maintain healthy labor markets, a devout 
populace, or a safe environment because of “private” decisions 
outside of their control. Their ability to maintain cultural integrity 
likewise could become subordinated to the world’s entertainment 
industry, whose crass commercialism threatens artistic and religious 
values.5 Professor Benjamin Barber has eloquently sketched a sce- 
nario under which democracy itself becomes caught in a destructive 
dialectic between ethnic nationalism and global commercialization.® 

On the other hand, international law and institutions could react 
much more strongly to the forces of globalization, and they could 
constrain the effects of laissez-faire globalism rather than standing 
idly by. The WTO will play a conspicuous role, especially as — or if 
— it expands its mandate to reconciling environmental and trade 
norms, labor standards, competition policy, and an increasing 
number of transnational services. Through the WTO the impor- 
tance of international standard-setting institutions like the 
International Organization for Standardization (ISO) will be mag- 


5. The current press reflects many examples of the impact of international interdepen- 
dence and institutions. For example, Professor Fitoussi argues that French economic policy 
favoring income equality is being overwhelmed by pressure from the European Union and 
the world economy. He complains: “How much inequality a society should tolerate is not 
merely a matter of economic conditions. It is a political question to be answered through a 
democratic process.” Jean-Paul Fitoussi, The Anglo-Saxon Way of Life? Mais Non!, N.Y. 
TIMES, Feb. 8, 1997, at 17. Another example of the problem is the suppression of the public 
interest (in the form of C-Span) by market forces privileging the recently deregulated 
Murdoch conglomerate. See Frank Rich, Lamb to the Slaughter, N.Y. Times, Feb. 5, 1997, at 
A19. In general, trade law goes “to the heart of every nation’s domestic politics, from the 
running of the telephone system, to the subsidizing of steel mills and coal mines, to the use of 
economic weapons against national foes.” David Sanger, Playing the Trade Card: U.S. Is 
Exporting Its Free-Market Values Through Global Commercial Agreements, N.Y. TIMES, Feb. 
17, 1997, at 1. The Canadian Trade Minister suggested that Canada may have to reconsider 
its national cultural policies. See Canada May Have to Consider Changes to Cultural 
Protection Policy, Eggleton Says, Intl. Trade Rep. (BNA), Jan. 29, 1997, at 181. 

6. See BENJAMIN R. BARBER, JIHAD vs. MCWorRLD (1995). The current press reflects 
some dramatic examples of international institutions effectively overruling or threatening to 
overrule specific democratically determined decisions, including the U.S. Congress’s decision 
to expand economic pressure on Cuba, the State of Massachusetts’s decision to refuse to 
purchase from corporations doing business in Burma, and the Indian state of Andra 
Pradesh’s decision to ban alcohol. The first two are subject to pressure from the WTO. The 
last decision is being overturned in response to the World Bank. See Sanger, supra note 5 
(describing EU Complaint against U.S. Cuba sanctions and the paradox that other countries’ 
policies are more vulnerable to U.S. challenge); EU Demarche on Massachusetts Legislation, 
INSIDE U.S. TRADE, Jan. 31, 1997, at 10 (arguing Massachusetts legislation is illegal, demand- 
ing to know what the United States is going to do about it, and reserving rights under WTO); 
D. Ravi Kanth, Indian State Driven Back to the Bottle, Asta Times, Feb. 25, 1997, at 1 
(describing World Bank loan condition requiring Andra Pradesh to raise government reve- 
nues by repealing ban on liquor and restoring liquor tax). 
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nified. If WTO-based trade sanctions were expanded to apply to 
enforcement of human rights, environmental, or labor standards, 
then the power of the organizations setting those standards, such as 
the International Labor Organization (ILO), would also be com- 
mensurately enhanced. A similar increase in power was given to 
the International Maritime Organization by the 1982 United 
Nations Convention on the Law of the Sea, under which state regu- 
latory power can be curtailed when it conflicts with international 
standards. The enhanced importance of such institutions raises 
questions regarding how they make decisions, whose interests they 
reflect, and who is looking out for unrepresented groups. The crea- 
tion of activist international institutions necessarily entails more 
loss of national sovereignty, and unless international lawmaking 
and institutions are indeed further transformed, the consequence 
could be the erosion of democracy as well. The loss of sovereignty 
does not trouble me, but the loss of democracy is another matter. 


Professor Franck’s ambitious new book, Fairness in 
International Law and Institutions, provides a grand review of major 
international institutions, especially those within the UN system, 
and developments in two areas of increasingly important substan- 
tive law, economic law and environmental law, in light of considera- 
tions of “fairness.” He examines “fairness” in the development of 
legal doctrine, in the treatment of persons and peoples — who do 
not participate in the formation of law but who are increasingly 
affected by it — in the work of UN institutions, and in environmen- 
tal and economic law. He concludes with a critique of, and recom- 
mendations for, the elaboration of fairness in international 
discourse and international institutions. Franck considers demo- 
cratic practice to be an essential element in the production of fair- 
ness, and he recognizes that such practice is conspicuously lacking 
in international institutions. Although the discussion of democracy 
is Only one of many dimensions of the book, Franck advocates more 
international efforts to reinforce democratic trends and even 
directly elected international parliaments as part of the continuing 
enterprise of incorporating fairness into international law and 
institutions. 


Professor Franck’s book is a refreshing new direction in 
international law scholarship. As he points out, for decades many 
of our colleagues were stuck in a sterile debate over whether our 
discipline was even properly called “law.” Professor Henkin per- 
suasively demonstrated the reality and force of international law 
and institutions,’ but academic scholarship still seemed to consist of 
a polyglot mix of doctrinal formalism, anecdotal storytelling, and 


7. See Louris HENKIN, How NATIONS BEHAVE (1979). 
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aspirational advocacy.’ Traditionally, international law doctrine has 
been concerned more with process than with substance or political 
and social morality. Recently this inattention to substance has been 
changing, especially in the areas of human rights, environmental 
law, and economic law. Franck’s new book is an attempt to survey 
developments and make a critical assessment of their content. The 
premise of his book is that now the most important question for our 
profession is whether international law is fair. 

In the limited space of this book review I cannot address all the 
issues embedded in Franck’s book. I will instead focus on (1) his 
Western, liberal framework for assessing fairness, about which I 
have reservations, and (2) the need to expand democratic principles 
to the work of international institutions, which will require reforms 
beyond those advocated by Franck. I will first discuss the author’s 
model of fairness and the problems raised by its Western, liberal 
bias. Then I will summarize some of the most interesting elements 
of Parts Three and Four of Franck’s book. These Parts contain 
comprehensive descriptions of the operation of the UN system and 
developments in economic and environmental law over the past 
fifty years. This aspect of the book is especially valuable and I sus- 
pect will be its most frequent and cited use. Finally, I will examine 
Franck’s treatment of democracy and his recommendations for 
introducing democratic reforms into international institutions. I 
will then respond to Professor Franck’s parting invitation “to 
induce better conceptual proposals from those who have accompa- 
nied me on this long. . . journey” (p. 484) by outlining some addi- 
tional ideas for addressing the problems identified by him. 


I. FRANCK’S MODEL OF FAIRNESS 


Professor Franck adopts a Western, liberal philosophical model, 
drawing especially on John Rawls. For Franck, fairness consists of 
two elements — right process and just results. For a law to be fair it 
must be created and applied through a process accepted as legiti- 
mate by those to whom the law is addressed, and it must embody a 
just result (pp. 7-9). These two elements of fairness are independ- 
ent in the sense that a law may be created through legitimate pro- 
cess but still be unfair because it produces an unjust result, or vice 
versa. There may also be some tension between the two in that fair 
process tends to be conservative and favors the status quo, while 
Justice may demand change. Franck uses a notion of fairness dis- 
course that mediates between, and seeks to integrate, process and 
just results (p. 7). Fairness claims may be made on the basis of 
either variable — e.g., it could be argued that Kuwait should be 


8. For elaboration, see David Kennedy, A New Stream of International Law Scholarship, 
7 Wis. INTL. L.J. 1 (1988). 
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defended because Iraq’s invasion violated a rule of law created 
through right process, or that Kuwait should be sacrificed for rea- 
sons of justice — it is a corrupt, oppressive despotism created by a 
racist colonialism. In Franck’s scheme, the resolution of the tension 
between the two comprises a fairness discourse and presumably 
produces fairness itself in the end (p. 9). In my view, fairness must 
be analyzed not only at the level of governmental bodies — the 
traditional participants in international law discourse — but also at 
the level of the people — whose concerns and interests are increas- 
ingly addressed by international law. Franck seems to recognize 
these two separate levels (p. 13), but his book predominately deals 
with the governmental level. This approach will become increas- 
ingly problematic as international law more regularly and more 
directly affects people outside the government. 


Franck posits two structural preconditions to an “optimal” dis- 
course about fairness in international law and institutions. First, 
there must be a “moderate scarcity” of resources (pp. 9-10). If 
there were enough for everyone there would be no need to share 
and hence no need to worry about fairness. Likewise, if there were 
only enough resources for one participant, all participants would 
attempt to monopolize that resource for themselves, without regard 
to fairness. Moderate scarcity seems to describe accurately the cur- 
rent economic situation, although I am uncertain whether or how 
Franck understands moderate scarcity should be applied to political 
values like democracy. 


The second prerequisite to an optimal fairness discourse is that 
there must be a community of “continuing interaction and transac- 
tion” that instills a sense of reciprocity among the community mem- 
bers having the discourse (p. 10). This creates a sense within the 
community that like cases will be treated the same way in future 
situations, a basic element of fairness. “It is only in a community 
that the bedrock of shared values and developed principles neces- 
sary to any assessment of fairness is found” (p. 10). Franck believes 
that “we are witnessing the dawn of a new era, defined both by 
moderate scarcity and by an emerging sense of global community” 
(p. 11). 

Franck then turns to the problem of finding common values or 
notions of justice in the global community (p. 13). He notes that 
many different formulas could be advanced, such as “to each 
according to need” or according to capacity or just deserts. Other 
formulas could include equality of income, equality of opportunity, 
or benefits according to karma or family stability. Franck unexcep- 
tionally concludes that no single formula will command universal 
acceptance; there is no objective concept of fairness. Because par- 
ticular notions of fairness vary with history and culture, he correctly 
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concludes that it will not be possible to find a consensus on substan- 
tive notions of justice (p. 14). 

For an escape from this relativist dilemma Franck draws on John 
Rawls and other writers in the Western liberal tradition. Franck 
believes that “everyone” can agree on the need for “fairness” as the 
basis for allocating resources. He says, therefore, that “the pursuit 
of a shared perception of fairness is the necessary starting point for 
devising any lasting allocational rules” (p. 13). Although personal 
notions of fairness depend on history and culture, everyone agrees 
that fairness includes a “process of discourse, reasoning, and negoti- 
ation” (p. 14; emphasis omitted). Although Franck does not 
acknowledge it, we are back to the relativist dilemma. As I explain 
more fully below, the Rawlsian approach is quintessentially liberal 
in the Western tradition. Other traditions do not follow open dis- 
course as the process for achieving fairness. 

Franck then posits two “gatekeeping principles” as prerequisites 
to participating in the discourse. Participants must accept these two 
principles to assure that the requisite community actually exists, 
that the discourse is focused and serious, and that it will likely lead 
to agreement. The first principle is that no one can participate in 
the discourse if she believes in an “automatic trumping entitle- 
ment” (p. 16). In other words no participant may insist that some 
particular principle, such as something found in the Koran, 
Confucian tradition, free-market principles, or the Universal 
Declaration of Human Rights, must always be respected. Every- 
thing must be open for discussion. 

The second principle is the “maximin principle,” which states 
that “unequal distribution is justifiable only if it narrows, or does 
not widen, the existing inequality of persons’ and/or states’ entitle- 
ments” (p. 18). It is a “neo-egalitarian principle of distributive fair- 
ness” and “manifests a moral preference . . . for ‘equal liberty for all 
including equality of opportunity, as well as equal distribution of 
income and wealth.’ ’® In the end, then, distributive justice consists 
of whatever the discourse yields, but only if the result satisfies this 
egalitarian test. 

At this point I must confess to considerable skepticism as to 
both the appropriateness or value of Franck’s framework for “opti- 
mal” fairness discourse and its necessity to the success of Franck’s 
enterprise. I find his framework problematic because (1) there is 
no global community of people (as opposed to an artificial, legally 
constructed community of states) in the sense envisioned by 
Franck; (2) the first gatekeeping principle will exclude from the dis- 
course most people and most governments on many issues; (3) the 


9. P. 18 (quoting JoHN RAwLs, A THEORY OF JusTIcE 151 (1971)). 
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second gatekeeping principle, like Franck’s entire framework, rests 
on Western liberal metaphors and philosophical principles that do 
not command general acceptance among many governments and 
people throughout Asia, Africa, and the Middle East; and (4) the 
Western liberal metaphors and principles are eroding even in the 
West. It is true that Franck’s framework may fit the way 
international law is made today, but the status quo is not a very 
good model for determining fairness, and Franck acknowledges that 
the current system is inadequate. The recent border agreements 
between China and its Central Asian neighbors to facilitate China’s 
suppression of religious freedom for Uighurs in Xinjiang illustrate 
the current system’s unfairness.1° The process and the result may 
be fair from the governments’ perspective, but not from the Uighur 
people’s perspective, nor is it fair in light of the substantive princi- 
ples of justice reflected in international human rights law. Perhaps 
more importantly, Franck’s framework does not fit the way most 
people in the world think about fairness. Just as it is impossible to 
find general agreement on a basic principle of distributive justice, it 
is impossible to find agreement — especially among peoples as 
opposed to governments — on the fairness of a Rawlsian discourse 
or on how otherwise to think about fairness. To the extent that 
peoples’ thinking changes as a result of modernization (especially if 
people come to prefer individualism and free choice), then those 
peoples may come to adopt the liberal framework. In that case 
they will again object to the current lawmaking system — for differ- 
ent reasons — because it can be fair only if their governments also 
change to reflect the peoples’ new preferences. Such changes on a 
worldwide scale seem implausible and in any event would take a 
very long time. 7 

Fortunately, in the meantime, this problem is not fatal, because 
there is no need to have a single, universal formula for assessing 
fairness in order to support the necessary work of international 
institutions. The important thing is that Ugandans, Americans, 
Chinese, Egyptians, and so on, each see the process and results of 
international law as fair from their different perspectives and using 
their own ways of thinking about fairness. The quest for a universal 
philosophical explanation of international law and its legitimacy is 
misplaced. It does not exist. 

I will now elaborate on the major problems with Franck’s model 
of fairness. First, Franck states that his “global community” must 
have “shared values” (p. 10) that will support widely accepted con- 
clusions about right process and distributive justice. However, 
today’s world seems too politically and culturally diverse to sustain 
any such consensus. The debate about cultural relativism and 


10. See China’s Rebellious West, THE ECONOMIST, Feb. 15, 1997, at 33. 


This content downloaded from 185.2.32.21 on Fri, 20 Jun 2014 04:57:09 AM 
All use subject to JSTOR Terms and Conditions 


May 1997] International Law 1953 


human rights provides an obvious demonstration of the problem 
with Franck’s premise. The world’s religious communities have 
many different outlooks on correct moral principles and equally 
deep differences on how to think about them or how to approach 
the very concept of fairness that drives Franck’s enterprise. For this 
reason, his first gatekeeping principle surely would exclude almost 
everyone on One issue or another. Examples include the American 
religious right on the human right to abortion, and many Muslims 
on the equality of women. The differences are much more severe 
among people than governments, but if rules or institutions are to 
succeed in the new era of globalization they must appear to be fair 
to the world’s people as well as to their governments. The basic 
problem is that when you get down to specific issues, most people 
will insist on a trumping principle — and therefore will find it unfair 
if their government cannot insist on it as well. 

Clearly, Franck does not mean to suggest a need for consensus 
on particular moral values. There is often no such consensus in 
Western societies, and Western liberalism assumes and promotes 
tolerance of different views and respect for cultural difference. 
Instead the required consensus would require agreement on the 
principles or process for cooperation. However, Franck’s attempt 
to surmount the problem through a Rawlsian discourse among 
equals is vulnerable to the same problem as finding agreement on a 
single “formula” for assessing fairness. Other cultures construct 
fairness discourses in terms quite different from the Western liberal 
metaphor of autonomous individuals or entities bargaining over 
outcomes aimed at equality. The philosophical departure point for 
discourse about politics and government in the West is that “all 
men are created equal.” The foundation of Buddhism, on the other 
hand, is that all sentient beings are suffering. In a Hindu world 
view, people are born and live according to caste and karma. The 
Confucian tradition holds that people are born into and take mean- 
ing from family and community, which are accorded priority over 
individual preferences. In the Western philosophical tradition 
autonomous individuals negotiate out of self-interest to achieve 
their selfish goals. In Buddhist thinking, the object of life is not 
pursuing self-interest, but extending compassion.!! In China, “one 
becomes a human being .. . by virtue of participation in society”! 
and ideally the interests of the state and the individual are 
harmonious. 


11. A simple, but accurate, explanation of a Buddhist worldview is in John M. Peek, 
Buddhism, Human Rights and the Japanese State, 17 Hum. Rts. Q. 527, 528-33 (1995). 

12. R.P. Peerenboom, What’s Wrong with Chinese Rights?: Toward a Theory of Rights 
with Chinese Characteristics, 6 HARV. Hum. Rts. J. 29, 41 (1993) (emphasis omitted); cf. 
Margaret Ng, Are Rights Culture-Bound? in HUMAN RIGHTS AND CHINESE VALUES 59, 66-68 
(Michael C. Davis ed., 1995). 


This content downloaded from 185.2.32.21 on Fri, 20 Jun 2014 04:57:09 AM 
All use subject to JSTOR Terms and Conditions 


1954 Michigan Law Review [Vol. 95:1944 


Most fundamentally, Western discourse among equals assumes 
the significance of choice. A participant’s right and ability to 
choose are central to conducting the discourse. For contemporary 
governments choice is splendid. It is another way by which the cur- 
rent international system confirms their authority. Governments 
therefore warmly embrace the Western liberal framework. How- 
ever, people in Asia, the Middle East, and Africa traditionally think 
differently. Those societies historically emphasize authority or 
social structure over choice. In those contexts Franck’s discourse 
seems odd and unlikely to gain acceptance. Even Franck’s adop- 
tion of acceptance as the hallmark of legitimacy is another Western, 
liberal idea raising the same cultural problems. Another anomaly 
in Franck’s analysis is that liberalism respects cultural difference, 
but he privileges the Western approach. 

On the other hand, modernization changes thinking, so individ- 
ualism and free choice may well come to displace authority and tra- 
dition as the popularly accepted sources of fairness. Such a shift 
may also accompany or reinforce the current trend toward democ- 
racy. Nevertheless, as Professor Huntington has persuasively 
argued, it is false to believe that Asian and Middle Eastern govern- 
ments will become Westernized as a result of modernization. To 
the contrary, “[m]odernization, instead, strengthens those cultures 
and reduces the relative power of the West. In fundamental ways, 
the world is becoming more modern and less Western.”!3 The 
universalization of Western liberalism, democracy, and human 
rights may or may not occur. For present purposes, it is important 
to acknowledge that it has not yet happened, and is a long way from 
happening. In the short term, in which we work and live, it is criti- 
cal to acknowledge and take account of cultural difference, espe- 
cially as we struggle with evaluating the product and even the 
legitimacy of contemporary international law and institutions. Cul- 
tural differences influence the way people and their government 
officials think about right process and distributive justice, and these 
differences show up in day-to-day government policy.'4 

The U.S. government reforms its political process by promoting 
Openness and responsiveness to the people through campaign- 
finance reform, term limits, environmental and other impact state- 
ments, open meetings, and freedom of information. The govern- 
ment of Burma attempts to enhance its limited legitimacy by 
gaining merit through support of Buddhist monasteries and stu- 


13. SAMUEL P. HUNTINGTON, THE CLASH OF CIVILIZATIONS AND THE REMAKING OF 
WORLD ORDER 78 (1996). See generally id. at 56-78, 91-101, 183-84, 192-98, 310. 


14. Justifications for exercising the political power are “extraordinarily sensitive to cul- 
tural nuances, . . . therefore, cultural variations are decisive in determining the course of 
political development.” LucIAN W. PYE, ASIAN POWER AND POLITICS, at vii (1985). 
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pas.15 The most recently successful political party in India has 
promised the restoration of Hindu principles to public life.¢ For 
legitimacy Chinese officials emphasize cultural nationalism and 
societal economic reforms.!7 

Of course, political and cultural differences can be overstated. 
Similarities are also common. For example, there is general agree- 
ment on many aspects of international human rights, including the 
condemnation of genocide, murder, slavery, and torture. The wide 
acceptance of human rights, environmental, and trade agreements 
attests to the broad agreement that exists on a wide spectrum of 
justice-based claims, at least at the governmental level. In addition, 
there are cohesive, discrete communities or subcultures of people 
working in specific fields — for example, human rights activists, 
environmentalists, corporate executives, and diplomats — that 
appear to have the requisite shared values to constitute a genuine 
transnational community. Notwithstanding the many agreements 
that can be found among specialized international communities, 
however, Franck declines to ground his fairness analysis in those 
kind of independent communities. Instead, he seeks to base his 
concept of fairness, or at least its distributive justice prong, in a uni- 
versal community — not discrete subcultures of diplomats, environ- 
mentalists, or corporate executives, and so on. He does note that 
an individual can belong to many concurrently existing communi- 
ties — for example, a person can be a “citizen of Munich, Bavaria, 
Germany, Europe, and the United Nations” (p. 13; internal quota- 
tion marks omitted). By reaching to find a single world community, 
however, Franck cannot take advantage of the commonalities of the 
world’s many subcommunities. 

Of course, there is a global community of governments and 
international organizations that makes international law. Franck’s 
posited discourse takes place in that community. He nevertheless 
recognizes the limitations of restricting participation in the dis- 
course to governments, especially unrepresentative governments, 
and he proposes ways to correct this problem. However, I think the 
problem is deeper. As international law and institutions increas- 
ingly affect domestic societies, people within these societies will 
also insist that the process and results be fair in their eyes. For this 


15. This observation is based on the author’s 1994 visit to Burma and conversations with 
American and former Burmese Officials. 

16. See RAMESH THAKUR, THE GOVERNMENT AND POLITICS OF INDIA 237-46 (1995). 
But cf. Philip Oldenburg, Introduction to INDIA BRIEFING 12-14 (Philip Oldenburg ed., 1995) 
(arguing that Hindu nationalist upsurge is weakening). 

17. See LuctiAN W. Pye, THE SPIRIT OF CHINESE POLITICS 229-32 (1992); Joseph 
Fewsmith, Reaction, Resurgence and Secession: Chinese Politics Since Tienanmen, in THE 
POLITICS OF CHINA 493-504, 526-31 (Roderick MadFarquhar ed., 1997); Ng, supra note 12, at 
66-68. 
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reason, a singularly Western framework seems insufficient as a way 
of determining what is fair in international law. 


Although I have just argued that a Western framework is insuf- 
ficient, a Hindu framework would not be better. The most impor- 
tant question is: Who is making the analysis and from what 
perspective? It is normally assumed that international law requires 
universal acceptance and must be judged by universally applied cri- 
teria. This is false.18 International law can readily be reconceived 
as the product, like any other law, of a national political culture. 
Accordingly, each state can be seen as having its own international 
law, just as it has its own constitutional or international-contracts 
law. Franck struggles with the problem of universal moral values 
and can come up only with a universally accepted process for dis- 
course. That works today for most governments, but it does not 
work for people. For people, and consequently for their represen- 
tative governments, fairness will have to be explained and decisions 
justified in terms of their own traditions. The quest for a universal 
story is quixotic, and it is unnecessary. So long as laws, regulations, 
or orders that are the product of a system are judged fair by the 
country affected and its people, the system will thrive. From an 
American point of view, this means that international decisions 
must accord with democratic process. Thus, Buchanan and Barber 
voice their fears of globalism and international institutions as a con- 
cern for democracy. I will address this problem in more detail in 
Part III below. 

Third, the philosophical foundations of liberalism in politics, sci- 
ence, and the humanities are no longer secure even in the West. 
For example, from the seventeenth to the twentieth centuries physi- 
cists imagined the physical world as consisting of indivisible, 
independent particles, paralleling the philosophical metaphor of 
autonomous individuals. Now, however, “physical” particles are 
seen in terms of “dynamic relations rather than rigid mechanical 
structures.”!9 Modern science rests on a much different view of the 
fundamental components of reality than the one that previously 
prevailed.° 

All that exists by itself is an unbroken wholeness that presents itself to 
us as webs (more patterns) of relations. Individual entities are ideal- 


18. For an elaboration, see Phillip R. Trimble, Jnternational Law, World Order, and 
Critical Legal Studies, 42 STAN. L. REv. 811, 834-45 (1990) (reviewing LUNG-CHU CHEN, AN 
INTRODUCTION TO CONTEMPORARY INTERNATIONAL LAw: A POLICY-ORIENTED 
PERSPECTIVE (1989); RICHARD A. FALK, REVITALIZING INTERNATIONAL LAw (1989); DAvip 
KENNEDY, INTERNATIONAL LEGAL STRUCTURES (1987)). 

19. FRITJOF CAPRA, THE TURNING POINT: SCIENCE, SOCIETY, AND THE RISING 
CULTURE 269 (1982). See generally id. at 75-97. 

20. See generally WERNER HEISENBERG, PHYSICS AND PHILOSOPHY: THE REVOLUTION 
IN MODERN SCIENCE 76-92, 195-202 (1958). 
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izations which are correlations made by us. . . . [T]he physical world, 
according to quantum mechanics is “.. . not a structure built out of 
independently existing unanalyzable entities, but rather a web of rela- 
tionships between elements whose meanings arise wholly from their 
relationships to the whole.” The new physics sounds very much like 
old eastern mysticism.”! 
The reference to Eastern mysticism is to the world view inherent in 
Hinduism, Buddhism, and Taoism, which sees through the “rigid 
self... and replaces the sense of isolation with a sense of connect- 
edness. It is no longer ‘I’ against ‘you’ or ‘it.’ It is ‘we’ in a play of 
relation and interaction.”22 This way of thinking is not limited to 
Eastern mystics. It informs the contemporary environmentalist 
movement and forms a recently accepted complement to Western 
medicine.23 The scientific and philosophical assumptions of 
Franck’s Western, liberal approach have thus been modified in 
important ways in some Western practices. 

Fourth, there are political problems with Franck’s approach. A 
Western process-like approach to determining what is fair will seem 
to some people as another version of Western cultural imperialism. 
It will be opposed simply because it is Western. Likely opponents 
include, for example, Asian governments promoting Asian values. 
These opponents may have unseemly motives — they may be eager 
to seize any argument to maintain their privileged positions — but 
their viewpoint nevertheless deserves close attention. If 
international law and institutions increasingly affect individuals, 
they must appeal to those individuals in light of their own 
traditions. 

Fifth, I would add a critique that goes both to style and to the 
very foundation of our thinking. If international interdependence is 
a reality, as I am sure it is, the discourse cannot and should not be 
unilateral; the West should receive as well as give. International 
law above all is a cosmopolitan enterprise. Although its origin is 
European and its ideology is Western, times have radically changed. 
By 2000 more than half of the world’s people will live in Asia and 
Africa. Because non-Western traditions use quite different philo- 
sophical frameworks to judge fairness, the reality of interdepen- 
dence requires that those frameworks be acknowledged. It is time 
to take non-Western cultures seriously. It is also time to ponder the 


21. GARY ZUKAV, THE DANCING Wu Li MaAsTERs: AN OVERVIEW OF THE NEW 
Puysics 72 (Bantam ed. 1980) (quoting Henry Stapp, S-Matrix Interpretation of Quantum 
Theory, Lawrence Berkeley Laboratory preprint 1970, revised version reprinted in 3 Physical 
Review D 1303 (1971)). 


22. ROBERT A.F. THURMAN, TIBET: ITs BUDDHISM AND ITs ART 24 (1991). 


23. Major health insurance companies now cover the Chinese practice of acupuncture. 
The UCLA Medical School has opened an Institute of Eastern Medicine in its clinical treat- 
ment facilities. 
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implications of the demise of Cartesian-Newtonian thinking in the 
sciences. International law is constructed and discussed in thought 
and language framed by Western, liberal assumptions based on 
Descartes and Newton. Interdependence and the rise of non- 
Western civilizations call for rethinking that entire model and con- 
structing an entirely new way of thinking about international law 
and institutions. It would be a great mistake to assume that as 
other cultures modernize they will become more Western. In fact 
the opposite may be the case.”4 The time is ripe to develop a think- 
ing, writing, and rhetoric of interdependence to replace the atomis- 
tic liberalism rooted in Descartes and Newton, and to supplement 
or even supplant the way we approach international law today.?5 


Before turning to Franck’s process concerns, I should emphasize 
again that my disagreement with Professor Franck is not so much 
about whether the Western liberal framework is or is not “correct” 
in some sense. I recognize the necessity of adopting some frame- 
work or another from which to speak. My objective is to take non- 
Western traditions seriously and to change our intellectual para- 
digm to reflect interdependence. In the most basic sense my objec- 
tion is not just with Professor Franck’s framework, but rather with 
the very way in which international law is conceived. 


In addition, the immediate challenge, in my opinion, is to fash- 
ion effective counters to laissez-faire globalism. International law 
and strong international institutions are important components of 
an effective response, so finding a way to assure that their results 
are fair — and are perceived as fair — is critically important, even 
if it requires using multiple philosophies that resonate differently in 
different parts of the world. 

Having laid the groundwork for the conditions for a fairness dis- 
course, Franck turns to the second half of his fairness equation, 
“right process.” A discussion of democracy would seem to fit here, 
but Franck has something else in mind. Addressing the right- 
process element of the fairness equation, Franck starts with the 
proposition that a rule is legitimate only if made and applied in a 
process accepted by the community to which it is addressed. He 
points out that one process theory, social contract theory, which 
stresses consent, is compatible with the current system of 
international law. States, like persons, are “free, equal, and autono- 


24. See HUNTINGTON, supra note 13, at 59-78. 

25. Such a revised way of thinking would acknowledge differences in the content of 
international law from country to country. It would also integrate law that has been tradi- 
tionally classified as domestic but that significantly affects transnational activity, such as the 
Foreign Corrupt Practices Act and economic sanctions legislation in the case of the United 
States. It would even incorporate norms generated by influential “private” actors, such as 
those introduced by the ISO or the recently announced code of conduct affecting the gar- 
ment industry. 
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mous beings” (p. 27) who associate for protection, peace, and pros- 
perity. The terms of their association and the resulting legal rules 
depend on consent. Another basic process theory is that once a 
state has joined a community it must abide by the community’s 
rules. Franck claims that once a rule is made in accordance with the 
community’s rules for how to make law — e.g., by a treaty con- 
sented to by the requisite number of states, or by legislation passed 
by a parliament — then legitimacy depends on four factors: deter- 
minacy, or clear meaning; coherence, or treating like cases alike 
through rules of general application; adherence; and symbolic vali- 
dation, which takes place when symbols like the UN flag accom- 
pany the application of a rule (pp. 30-46). This part of Franck’s 
model seems odd to me. These four factors may be important for 
inducing compliance with a norm, but they have nothing to do with 
process, which is supposed to form the second prong of the fairness 
analysis. He seems to assume that the existing process is “right pro- 
cess” and is made “more right” when the four legitimacy-related 
factors are present. In doing so Franck mixes attributes of a rule 
with the process by which the rule is made. 

As to process, social contract theory fits the current system well, 
but the system is changing. New actors, like multinational corpora- 
tions, currency traders, international organizations, and other non- 
governmental organizations (NGOs) are increasingly influential, 
and international law increasingly recognizes that real people are 
the subjects of its rules. Social contract theory does not adequately 
describe today’s interdependent order. NGOs do not consent to 
international law. Hindu, Muslim, and Confucian people do not 
think in terms of the social contract.*° But legitimacy — right pro- 
cess — should, and indeed must, accord with how all these nonstate 
actors and non-Western people think law should be made. On this 
point I have argued elsewhere that the formation of customary 
international law does not resonate well in the United States with 
the theory of popular sovereignty.2”7 Accordingly, it is not surpris- 
ing that customary law receives such little respect in the American 
legal environment. If international law and the work of 


26. Ancient Hindu law between sovereigns was based on Dharma, not consent. See Ved 
P. Nanda, International Law in Ancient Hindu India, in THE INFLUENCE OF RELIGION ON 
THE DEVELOPMENT OF INTERNATIONAL Law 51 (Mark W. Janis ed., 1991). “Islamic law, and 
hence Islamic international law, simply holds a different conception of law than does Western 
law, and hence public international law. . . . Islamic law draws its legitimacy from God, not 
from agreement. Therefore Islam cannot adduce consent, as does public international law, as 
the justification for public order.” David A. Westbrook, Islamic International Law and 
Public International Law: Separate Expressions of World Order, 33 Va. J. INTL. L. 819, 870, 
877-78 (1993) (footnotes omitted). Of course, traditional thinking about law does not inflexi- 
bly determine modern thinking, but it is American-centric and wrong to think that the past is 
irrelevant. 

27. See Phillip R. Trimble, A Revisionist View of Customary International Law, 33 UCLA 
L. Rev. 665 (1986). 
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international institutions are to be perceived as legitimate, and 
thereby worthy of respect by peoples around the world, their pro- 
cess will have to fit the expectations of the governed people about 
how law should be made and how the process should be explained. 

Franck does not develop any detailed proposals for right process 
in the future era of transformed international institutions. He does, 
however, discuss democracy as a new international entitlement, and 
he advocates democratic reforms of the UN system. From the 
American point of view this is an important idea. I return to this 
problem in Part III. 


II. FAIRNESS THROUGH EQUITABLE PRINCIPLES, UN 
INSTITUTIONS, AND SUBSTANTIVE LAW 


In chapter 3 Franck calls attention to how international law doc- 
trine has promoted justice and fairness through the development 
and application of “equitable principles” (pp. 47-80). The author 
points out that the concept of “equitable principles” does not refer 
to an open-ended consideration of all imaginable elements of jus- 
tice, but instead refers to certain quite discrete principles, like that 
prohibiting unjust enrichment or the principle of estoppel. The 
same concept also shows up in judicial decisions as a way of mitigat- 
ing “the gross unfairness which sometimes results from the applica- 
tion of strict law” (p. 57). In the past thirty years it has also 
appeared in diplomatic negotiations and adjudications involving the 
allocation of resources in trade and on the continental shelf, where 
equitable principles are applied as exceptions to otherwise applica- 
ble general principles. In addition, an equitable principle can itself 
become a general rule. Recent conventions on the law of the sea 
and on outer space have introduced notions, like resources being 
the “common heritage of man,” that reflect the equitable approach. 
In these ways Franck sees a trend in both judicial decisions and 
recent treaties to incorporate notions of justice, to deal with 
inequalities of wealth, to protect underrepresented groups — like 
future generations — and to take account of the infinite number of 
variables that make up context. Fairness discourse mitigates the 
harshness of traditional rules applied inflexibly across the board by 
introducing justice, which Franck sees as reducing inequality or tak- 
ing contextual factors into account. Equity, Franck predicts, “will 
play a growing role in ensuring the fairness of the system” (p. 80). 

Part Three examines fairness and institutional process, primarily 
exploring conflict resolution within the UN system. This part is the 
longest of the book, covering 176 pages, and it represents an inde- 
pendently valuable contribution to the literature. Franck’s thor- 
ough description of important developments over the past fifty 
years within the UN system, especially within the Secretary 


This content downloaded from 185.2.32.21 on Fri, 20 Jun 2014 04:57:09 AM 
All use subject to JSTOR Terms and Conditions 


May 1997] International Law 1961 


General’s office and the Security Council, will be useful to anyone 
who seeks a sophisticated exposition of the activities of these 
institutions. 


Chapter 6 explores in detail the attempts in almost forty differ- 
ent situations by successive Secretaries General to expand their 
authority, from Trygve Lie’s intercession in Greece in 1946 to more 
recent crises in Lebanon and Abkhazia. Franck outlines the many 
uncertainties and intangible variables involved in the process: the 
absence of clear authority in the UN Charter, the varying personal 
qualities of the people involved, the difficulty of specific issues, and 
the secrecy of the process. Most of the Secretary General’s initia- 
tives have occurred since the end of the Cold War. Franck notes 
that the success of the UN in resolving international conflicts 
depends on many variables, such as the personal qualities of the 
Secretary General, the attitude of the Security Council and of mem- 
ber states, and the ability of the Secretary General to marshal the 
necessary resources. Franck concludes with an argument for mak- 
ing the Secretary General more independent and powerful, advo- 
cating that the Secretary General be given more control over 
organizations like the World Bank, the IMF, and the United 
Nations Development Programme (UNDP), and over the UN 
bureaucracy itself. Nevertheless, as Franck says, “[n]o one pretends 
that such fundamental changes are likely in the near future” (p. 
217). 

In chapters 7, 8, and 9, Franck examines the substantive law 
relating to military force and the role of the UN Security Council. 
He provides a history of the idea of just war, the rise of positivism 
and nationalism, the effect of the Covenant of the League of 
Nations, the Kellogg-Briand Pact, the UN Charter, the laws of war, 
and the Nuremberg principles. He shows how, within thirty years 
Or SO, aggressive war has been transformed from a normal expres- 
sion of nationalism and sovereignty into an international crime. 


He complements his account of substantive law with an explana- 
tion of the new legal regime represented by the UN Charter, includ- 
ing article 51 of the Charter and the role of the Security Council. 
The legitimacy of Security Council action depends on whether it is 
acting within its legal mandate. Franck shows how the Charter has 
been creatively interpreted to expand the role of the Security 
Council in major respects from responding to the classic “threat to 
the peace” in the Korean War to Council-authorized interventions 
in innumerable civil wars, the imposition of economic sanctions for 
Libya’s refusal to extradite suspects in an aircraft bombing case, 
and measures taken in response to war and genocide in the former 
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Yugoslavia and war crimes in Rwanda.?® In chapter 9 the author 
conceptualizes the Security Council as itself a sovereign power. 
When the Council acts, it acts as a collective body, not as a collec- 
tion of like-minded states, so its decisions are sovereign acts. He 
shows how the practical sovereign power of the Security Council 
constrains even those states that are theoretically protected by the 
veto. For example, once the Council acted by introducing troops 
into, and imposing an arms embargo on, Bosnia, both the legal and 
practical ability of the United States to act contrarily was curtailed, 
notwithstanding the preference of the U.S. Congress. 


Franck details the full range of UN enforcement measures, 
which includes peacekeeping, peacemaking, and collective self- 
defense actions. Its record is quite impressive in policy terms, but 
does not fare so well in terms of the fairness framework. The 
Security Council has not self-consciously engaged in a “fairness dis- 
course” and does not seem to treat like cases alike. There is a pau- 
city of public discourse in the UN and its important decisions are 
made in secret. Judicial review could help legitimate the process 
but is only faintly present. The author recommends changing the 
system to assure open fairness discourse in the Council and more 
appropriate allocation of power, cost, and benefits so as better to 
reflect the contributions and role of states directly involved (pp. 
313-14). Franck concludes by advocating serious consideration of 
giving the Council its own voluntary military force. 


In his rather effusive chapter 10, Franck states that the 
International Court of Justice (ICJ) “stands at the apex of 
international legal development. Its task is monumental... . it 
plays the leading role in legitimating the system by resolving its dis- 
putes in a principled manner” (pp. 318, 346). He examines in intri- 
cate detail the methods by which judges are selected and the rules 
of procedure and practice of the ICJ. On fairness grounds, the ICJ 
scores well. Its judges are not excessively “political” and their deci- 
sions do not reflect particular national or ideological biases. The 
ICJ’s procedures are much improved. It would be better, Franck 
urges, if the judges had clerks and could ask questions of litigants 
from the bench. The opaque nature of the ICJ, Franck suggests, 
contributes to its “obscure role in the global system” (p. 347). I 
would have welcomed a more searching examination of the reasons 
for the ICJ’s contemporary irrelevance. 


28. Article 2(7) states that nothing in the Charter authorizes the United Nations to inter- 
vene in matters essentially within the domestic jurisdiction of any state, but it provides an 
exception for enforcement actions taken under Chapter VII of the Charter. See U.N. 
CHARTER art. 2, para. 7. Chapter VII in turn authorizes the Security Council to take legally 
binding enforcement measures, but only after it has found a “threat to the peace, breach of 
the peace, or act of aggression.” See U.N. CHARTER art. 39. 
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In the last paragraph of the chapter, Franck raises “a more 
profound fairness issue: to what extent should judges make law?” 
(p. 347). He correctly observes that “[n]o existing international 
political organization is democratic, in the sense of being legiti- 
mated by popular election of the people” (p. 347). He therefore 
concludes that the ICJ’s claim to legitimacy is as good as that of the 
UN political bodies because the ICJ at least engages in principled 
decisionmaking. This may be true, but it seems unimportant. 
Indeed, if one thinks that judges should not make law because they 
are not democratically elected, one must also reject international 
law made by UN political bodies, as they are not democratically 
elected either. Franck’s argument ends up just calling attention to 
the illegitimacy of most international institutions. 

In Part Four Franck takes his fairness analysis to two important 
areas of substantive law — those dealing with the environment and 
with trade and development. Here fairness analysis seems espe- 
cially appropriate because we are dealing with resources to which 
value may be attributed, costs and benefits calculated, and burdens 
distributed among polluters, victims, and different generations, and 
so on. By shifting his emphasis from how law is made to what law is 
made, Franck states that he is turning away from process and 
instead looking at the distributive justice achieved (p. 352). 

The author identifies a vast array of environmental issues that 
implicate fairness and the different policy choices that can be made 
in those areas. Franck also examines the haphazard, episodic 
evolution of international environmental law from Grotius through 
the Trail Smelter arbitration and the Stockholm Declaration to the 
role of the UN environmental program (pp. 357-60). He catalogues 
dozens of problems that need to be addressed. He notes that there 
are no “objective” answers, and that any settlement of the problems 
must involve persons as well as governments (pp. 364-71). He gives 
elaborate descriptions of the negotiations and terms of all the major 
environmental treaties (pp. 380-93, 405-12). He calls readers’ atten- 
tion particularly to the compromises reached in recent negotiations 
that reflect a new degree of fairness in relations between the North 
and South (pp. 384-86). The developed world, and the United 
States in particular, finally responded in three recent treaties to 
claims of less-developed countries (LDCs) that imposing new envi- 
ronmental standards on LDCs at their stage of economic develop- 
ment is unfair. In these treaties the LDCs received promises of 
financial assistance, technology transfer, preferential treatment, and 
trade benefits, in exchange for their acquiescence to international 
regulation (p. 384-86). Similarly, notions of redistributive justice 
can be found in the 1982 Law of the Sea Treaty, the Outer Space, 
Moon, and Antarctica Treaties, and a variety of other environmen- 
tal negotiations and agreements (pp. 393-412). 
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Franck also summarizes the potential roles of moral philoso- 
phers, economists, and lawyers, all of whom he singles out as espe- 
cially relevant contributors to fairness analysis (pp. 364-79). 
Neither their potential contribution, however, nor the Rawlsian 
analysis introduced at the beginning of the book seems especially 
connected with the new developments in environmental law, except 
to the extent that international treaty negotiation is obviously a 
form of discourse and the compromises reached in recent negotia- 
tions do incorporate responses to the justice-based claims of the 
LDCs. 


With respect to the procedural part of Franck’s fairness model, 
the recent environmental treaties also introduce an important fea- 
ture that reinforces their legitimacy but that is not mentioned by 
Franck — the role of NGOs. The recently concluded treaties deal- 
ing with the ozone layer, climate change, and biodiversity institu- 
tionalized the right of NGOs to participate in conference 
deliberations. By most accounts their participation makes a differ- 
ence, and they must participate in the discourse if the international 
community is to achieve what Franck sees as the optimal process — 
a democratic one (p. 482). If the optimal process is democratic pro- 
cess, surely an important element in that process is the participation 
by affected persons and the effective presentation of their views. In 
this light, the newly institutionalized role of NGOs is a significant 
step. 

The penultimate two chapters describe the economic disparity 
between North and South. The author evaluates various programs 
in terms of the maximin principle. Franck describes extensively 
traditional efforts to transfer resources to the South — bilateral and 
multilateral aid, commodity programs, and trade preferences (pp. 
416-32). He finds some positive recent developments, such as the 
allocation of slots in geostationary orbit to all countries and the 
dedication of revenues from the deep sea bed to the Third World 
(pp. 401, 430-32). These developments certainly demonstrate that 
distributive justice is on the international agenda. 


As to international investment, he notes the importance of pri- 
vate investment as a means of narrowing the income gap between 
developed countries and the Third World, and the tension between 
Satisfying investor expectations and assuring just treatment of the 
host country. He offers a rich description of the various ways that 
law mediates that tension, including arbitral and judicial decisions, 
General Assembly resolutions, treaties, and the international law 
governing expropriations. All of these exercises involve, at least 
implicitly, some form of fairness discourse. 
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III. DEMOCRACY AND INTERNATIONAL INSTITUTIONS 


Part Two examines fairness to persons, through democracy, and 
to peoples, through self-determination. In this Part the focus is on 
process, and the author’s core position is that “the most important 
instrument for fairness discourse is democratic electoral politics” 
(p. 83). Franck finds that entitlement to democratic process has 
gradually evolved from “local [i.e. Western] to universal standard{[s] 
and from moral prescription to international legal obligation” (p. 
85). He counts about 130 governments as being democratic and 
asserts that most are in the process of becoming “genuinely open to 
meaningful political choice” (p. 86). He concludes: “This almost 
complete triumph of Humean, Lockean, Jeffersonian, 
Montesquieuian, or Madisonian notions of democracy (in Latin 
America, Africa, Eastern Europe, and to a lesser extent in Asia) 
may well prove to be the most profound event of the twentieth cen- 
tury” (p. 88). Franck acknowledges that some of his 130 govern- 
ments are democracies in “form rather than substance,” and since 
the book was published there has been some backsliding. In addi- 
tion, his qualified parenthetical reference to Asia excludes nearly 
half the world’s people. Nevertheless, democracy in some form or 
another is certainly ascendant and, in any event, it is an important 
element of process from an American point of view.29 

Franck traces international law’s recognition of the building 
blocks of democracy, including associational freedom, in the form 
of self-determination; freedom of expression, in the form of 
international human rights norms; and elections. He describes the 
practice of election monitoring as well as the treaties and UN reso- 
lutions endorsing democracy to support democracy’s normative 
claim to status as customary international law. Franck distinguishes 
the function of democracy in legitimating national governments 
from the role of international law in legitimating a nation’s demo- 
cratic process (p. 89). He calls particular attention to the expanding 
phenomenon of governments seeking international monitoring of 
their elections. This process not only legitimates the requesting 
government, but also benefits the international system. “In the 
legitimacy of national regimes resides the legitimacy of the 
international regime” (p. 91). Still, the monitoring system does not 
yet pass his legitimacy test because it is not applied across the board 


29. For a sophisticated survey of the variety of regimes covered by the rubric of “democ- 
racy,” the complexities of explaining the rise of democracy, and the ambiguous probability of 
its future expansion, see GEORG SORENSEN, DEMOCRACY AND DEMOCRATIZATION (1993). 
Sorensen notes that the Freedom House index includes the United States, Costa Rica, Japan, 
and Botswana in its highest categories. He points out that no set of causal factors explains 
the recent wave of democratization, but he argues that the idea of democracy has increas- 
ingly become dominant ideologically and has been helped along by political pressure from 
the West and international institutions like the World Bank and the IMF. 
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and there is no monitoring service with general rules and a compre- 
hensive mandate. 


Franck adds some related proposals to enhance international 
acceptance of democracy. For example, unilateral military inter- 
vention should be renounced — to bring in states fearful that 
democracy is a new imperialism. He also feels that the system 
should guarantee that democratic governments will not be over- 
thrown by dictators — presumably through a UN force to avoid 
inconsistency with the preceding point (p. 139). Finally, he recom- 
mends without elaboration that nondemocratic states should not be 
permitted to participate in the UN and other international organi- 
zations (p. 139). 


The entrenchment of democracy at all levels of the international 
system would go a long way to meeting the objections of Buchanan 
and the fears of Barber. From an American perspective, sover- 
eignty ultimately rests in the people. The protection of national 
sovereignty is important because national sovereignty incorporates 
the terms under which popular sovereignty was ceded to the 
national government. In the United States, popular sovereignty 
includes, inter alia, specified delegations and allocations of author- 
ity to different levels and branches of government; direct elections 
of government officials; popular participation in government deci- 
sions through the press, lobbying, opinion polls, legislative and 
administrative hearings; and accountability of government officials 
to the people for their decisions. The delegation of popular sover- 
eignty to the federal government was subject to the terms of demo- 
cratic governance. If international institutions are to acquire and 
exercise the sovereign powers required to respond to the negative 
forces of globalism, they too will have to become more democratic. 
In that case the loss of national sovereignty will not be so troubling 
for Americans. 

In his short conclusion Professor Franck identifies two 
extremely serious defects in the current international system (pp. 
478-84). First, the system is based on the equality of states. Second, 
only governments speak for states. Both contribute to the system’s 
unfairness, at least from an American perspective — my Nepalese 
friends, the Chinese government, and the king of Saudi Arabia 
undoubtedly would have a different view — and both are undemo- 
cratic in one sense or another. The idea of giving an equal voice in 
international lawmaking to Nauru, the United States, and China is 
self-evidently ridiculous. Similarly, the idea that the governments 
of Burma, Nigeria, or Somalia speak for their people is patently 
false. Both features of the international system must be changed to 
assure that the product of international law and institutions will be 
seen as fair. This point is important not only for purposes of polit- 
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ical philosophy. It is especially important in international law 
because of the lack of centralized enforcement. Fairness produces 
more voluntary compliance. 

Franck proposes the creation of a “forum in which the partici- 
pants represent[ ] persons rather than governments” (p. 482). As 
an example he offers the transformation of the UN General Assem- 
bly into a two-chamber parliament, with a new chamber directly 
elected on the basis of universal suffrage and national representa- 
tion corresponding roughly to population size. Such a develop- 
ment, he points out, would further institutionalize the idea of 
democracy at the international level, create “a popular political 
constituency with a direct stake in international organizations” (p. 
482), enable minority voices like the Hmong and Inuit, and presum- 
ably the Tibetans and the Uighurs, to be expressed, and enhance 
the fairness of the international institutional process. He cautions 
that this proposal is not central to his enterprise, and I am discuss- 
ing it only because of my own sense of the importance of democ- 
racy that I am sure Professor Franck shares. His general point is 
that “fairness discourse requires fairness in the selection of partici- 
pants” (p. 484). 

From an American point of view, the author’s emphasis on 
democracy is critically important. Just as national governments 
take legitimacy from democratic governance, so will international 
institutions also gain legitimacy — to the extent that they exercise 
real power over real people — by using democratic procedures. 
Direct popular elections would be one vehicle for introducing 
democracy into international institutions, but it seems like the least 
practical and hardly the most important. Democracy refers to much 
more than elections. As Franck points out, the term democracy 
etymologically refers simply to “the role of people in governance. 
The right to democracy is the right of people to be consulted and to 
participate in the process by which political values are reconciled 
and choices made” (p. 83). Taking this broad definition of democ- 
racy as a framework,*° there are other steps that are necessary and 
more important than direct popular elections of representatives. 
These steps involve popular participation — by means other than 
elections — and accountability. 

As to participation, the International Labor Organization (ILO) 
offers one model for institutional reform. Representatives from 
government, labor, and business make up national delegations to its 
lawmaking conferences. Former New Zealand Prime Minister 


30. Exploring the nature of democracy is a career, and certainly beyond my limited pur- 
pose here. For this essay I have drawn upon, inter alia, ROBERT A. DAHL, DEMOCRACY AND 
Its Critics (1989); DAavip HELD, MODELS OF DEMOCRACY 243-62, 278 (1987); SORENSEN, 
supra note 29. . 
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Geoffrey Palmer has suggested a similar model for environmental 
lawmaking.*! The participation of NGOs in human rights and envi- 
ronmental conferences is another development that could be gener- 
alized. If the groups whose interests are affected by new 
international norms are represented in their creation, the legitimacy 
of those norms and the likelihood of compliance would increase 
and American political theory would be accommodated. 


A corollary to more open participation at the norm-creation 
Stage, and a key to accountability, is that the decisionmaking pro- 
cess must be more transparent. This reform would involve advance 
public explanations of how the decisionmaking process works, for- 
mal access of interested persons to the decisionmakers (for exam- 
ple, through written submission), open discussion of the issues by 
the decisionmakers, and public explanation of decisions taken. The 
transparency provisions of the WI'O Codes on technical standards 
and sanitary measures provide workable models. 


In addition to transparency, accountability requires popular 
review of decisions that are reached.32 Popular review means that 
the people affected by an international decision, or their democrati- 
cally elected governments, must be able to reject the decision, and 
they must be able to do so without being punished for their deci- 
sion. This type of popular review already exists in some organiza- 
tions, such as the International Civil Aviation Organization’s 
(ICAO) procedure under which a state may decline to be bound by 
a new annex adopted by the ICAO Council. A similar procedure 
governs rules made under the International Whaling Convention. 
Of course I must concede that such an “opt-out” feature may be 
seen as threatening the international nature of the system. It repre- 
sents a concession to unilateralism that may be anathema to 
Professor Franck and many of my other international law col- 
leagues. Nevertheless, it is a significant element of democracy and 
a significant protection of national sovereignty. A cost-free “opt- 
out” feature of an international regulatory regime could end up 
destroying that regime, but that result would be better than one 
destroying democracy. 

Increased authority for international institutions may also 
require the revision of some fundamental tenets of U.S. foreign 
relations law, including the traditional allocation of authority 
between the executive and legislative branches of government. 
Congress makes federal law, but negotiating delegations to 


31. On the ILO model and how it would work in the environmental context, see Geoffrey 
Palmer, New Ways to Make International Environmental Law, 86 Ao. J. INTL. L. 259 (1992). 

32. Judicial review may be another means of assuring accountability, but the practical 
problems of creating an adjudication system would be almost as complicated as those 
involved in drawing popular electoral districts. 
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international institutions come from the executive branch. Perhaps 
the traditional exclusivity of executive control of the negotiation 
function will need to be modified, as it has been as a practical mat- 
ter in some major negotiations dealing with the UN, NATO, arms 
control, and trade. It would also seem desirable that international 
agreements with significant potential impact on domestic society 
should be authorized by Congress as congressional-executive agree- 
ments, and that Article II treaties dealing with such matters be 
treated as non-self-executing treaties. 

In the face of laissez-faire globalism, international law and its 
institutions must indeed be significantly transformed. They must 
achieve a legitimacy that they now lack. International law must 
move from a preoccupation with state authority to a concern with 
substantive justice, and international institutions must be strength- 
ened and democratized. Professor Franck has ably sketched the 
beginning of such a process. He has demonstrated how significantly 
the UN system has changed in its first fifty years and has advanced 
many thoughtful proposals for reform. However, more than the 
United Nations must change. The World Trade Organization and 
the Bretton Woods institutions are the most important international 
bodies today, and we need institutions beyond them to deal with 
the challenges presented by globalism. This means a greater 
number of rejuvenated international institutions, and it means that 
more national sovereignty must be lost. If the process and results 
are not perceived as fair by both governments and the people 
affected, international institutions will fail to counter the negative 
consequences of market-driven globalism as effectively as they 
might. Globalism and the ensuing loss of sovereignty surely will 
have profound effects on our society and lawmaking institutions. 
Professor Franck has helped us embark upon an ambitious, but nec- 
essary, examination of the legitimacy and justice of our course. 
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